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Independent expenditures (IEs) are payments for communications to voters expressly 

advocating for or against candidates.  Most often, IEs are made by party committees and 

political action committees (PACs), but they may be made by individuals and 

organizations not registered with the Commission.  Any person making an IE over $250 

per candidate must file a report disclosing the amounts spent on the communications and 

containing a statement under oath whether the expenditure was made independently of 

the candidate. 

After Labor Day during an election year, any expenditure for a communication which 

names or depicts a clearly identified candidate is presumed to be an IE.  The spender may 

attempt to rebut the presumption by filing a request with the Commission within 48 hours 

of disseminating the communication.  The Commission must determine whether the 

spender incurred the costs of the communication with the intent to influence the election 

or defeat of the candidate. 

Maine First Project is a non-profit organization founded by Rep. Lawrence Lockman.  On 

October 19, 2020, Maine First Project began disseminating two communications, one in 

House District 128 and one in House District 130.  The communications are substantially 

similar, only appearing to change the referenced candidates on the second page of the 

communication.  The mailings encourage voters to contact both candidates in Districts 

128 and 130 regarding Maine First Project’s concerns on public education.  Maine First 

Project contends that these mailings are not IEs because they do not endorse or 

recommend one candidate over the other; recipients of the mailings are only encouraged 

to contact both candidates to discuss the issues raised in the letter.  Maine First Project 

made a timely request to rebut the presumption that applies to post-Labor Day 

communications naming specific candidates.    
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LEGAL REQUIREMENTS 
 
Definition of Clearly Identified.  “Clearly Identified” means that (1) the name of the 

candidate appears; A photograph or drawing of the candidate appears; or the identity of 

the candidate is apparent by unambiguous reference.  21-A M.R.S. § 1012(1).   

 

Definition of Express Advocacy.  “Express Advocacy” means any communication that 

uses phrases such as: "vote for the Governor," "reelect your Representative," "support the 

Democratic nominee," "cast your ballot for the Republican challenger for Senate District 

1," "Jones for House of Representatives," "Jean Smith in 2002;” or communications that 

are susceptible of no reasonable interpretation other than as an appeal to vote for or 

against a clearly identified candidate.  94-270 CMR Ch. 1 § 10(2)(B).  

 

Definition of an Independent Expenditure.  An IE is defined as an expenditure for any 

communication that expressly advocates the election or defeat of a clearly identified 

candidate.  From Labor Day through the general election, an independent expenditure is 

presumed when any communication names or depicts a clearly identified candidate.  21-

A M.R.S. § 1019-B(1). 

 

Duty to File IE Report.  Any person that made an IE in excess of $250 per candidate 

between September 4 and October 20, 2020 was required to file an IE Report within two 

calendar days.  21-A M.R.S. § 1019-B(4), 94-270 CMR Ch. 1, § 10(3). 

 

Opportunity to Rebut Presumption.  A person presumed to have made an IE may rebut 

the presumption by filing a signed written statement with the Commission within 48 

hours of disseminating the communication.  The statement must state that the cost was 

not incurred to influence the election of a candidate and may be supported by any 

additional evidence.  The Commission may gather any additional evidence to assist it in 

determining, by a preponderance of the evidence, whether the expenditure was incurred 

with the intent to influence a candidate election.  21-A M.R.S. § 1019-B(2), 94-270 CMR 

Ch. 1, § 10(5). 
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Late-filing procedures.  If a person is late in filing the IE Report, the amount of the 

penalty is set by a formula which takes into consideration the amount of the transaction, 

the number of prior violations within a two-year period, and the number of days the 

report is late.  21-A M.R.S.A. § 1020-A(4-A). 

 
DISCUSSION AND STAFF RECOMMENDATION 
 
The communications disseminated by Maine First Project are presumed to be IEs because 

the communications include the names of Kevin O’Connell, Garrel Craig, Nicholas Delli 

Paoli, and Kathy Downes, all candidates for public office, and the communications were 

disseminated on October 19, 2020.  The two communications do not include the typical 

phrases of express advocacy such as “vote for the Governor” or “reelect your 

Representative.”  Accordingly, the issue before the Commission is whether Maine First 

Project has, by a preponderance of evidence, shown that the costs of the communications 

were not incurred with the intent to influence the election of any of the candidates in 

House Districts 128 and 130.1   

 

It is the opinion of the Commission staff that Maine First Project has rebutted the 

presumption.  The letters raise concern regarding the education in public schools and 

encourages the public to contact the candidates in the district to discuss those concerns.  

The communication also solicits contributions for Maine First Project and includes a brief 

survey regarding public education and the recipient’s involvement in their local school 

board.  All candidates that appear in the communication are treated substantially similar 

to their opponents; the communication lists their names and contact information and 

encourages the recipient to contact both candidates to discuss the issues raised in the 

communication.   

 

The purpose of this communication would be fairly categorized as policy advocacy.  The 

communication attempts to persuade the recipient to the viewpoint of the sender and then 

encourages the recipient to contact the candidates for their district regarding that policy.  

This kind of speech is generally entitled to First Amendment protections.   

 
1 Preponderance of the evidence means that the party making a claim has provided evidence sufficient to 
believe that the claim is more likely to be true than not.   
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For these reasons, it is the Commission staff’s recommendation that the Commission find 

that the costs of Maine First Project’s two communications were not incurred with the 

intent to influence the election of any of the candidates in House Districts 128 and 130.  

The staff accepts Maine First Project’s described purpose of policy advocacy.   

 

If the Commission disagrees and finds that the purpose of the communication was to 

influence an election, then Maine First Project has failed to file two independent 

expenditure reports, which would trigger an enforcement process.  The penalties would 

be based on a set formula which takes into consideration the amount of the transactions, 

the number of prior violations, and the number of days that the report is late.  21-A 

M.R.S. § 1020-A(4-A).           

 

Thank you for your attention in this matter.  
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Title 21-A Maine Revised Statutes 

 Current with the Second Regular Session of the 129th Maine Legislature.  

 

§ 1012. Definitions 
 
 

As used in this subchapter, unless the context otherwise indicates, the following terms have the 
following meanings. 

1.  Clearly identified.   “Clearly identified,” with respect to a candidate, means that: 

A.  The name of the candidate appears; 

B.  A photograph or drawing of the candidate appears; or 

C.  The identity of the candidate is apparent by unambiguous reference. 

 
… 
 

§ 1019-B. Reports of independent expenditures 
 
 

1. Independent expenditures; definition.   For the purposes of this section, an “independent 
expenditure”: 

A.  Is any expenditure made by a person, party committee or political action committee, other 
than by contribution to a candidate or a candidate’s authorized political committee, for any 
communication that expressly advocates the election or defeat of a clearly identified candidate; 
and 

B.  Is presumed to be any expenditure made to design, produce or disseminate a 
communication that names or depicts a clearly identified candidate and is disseminated during 
the 28 days, including election day, before a primary election; during the 35 days, including 
election day, before a special election; or from Labor Day to a general election day. 

2. Rebutting presumption.   A person presumed under this section to have made an independent 
expenditure may rebut the presumption by filing a signed written statement with the commission 
within 48 hours of disseminating the communication stating that the cost was not incurred with the 
intent to influence the nomination, election or defeat of a candidate, supported by any additional 
evidence the person chooses to submit. The commission may gather any additional evidence it 
deems relevant and material and shall determine by a preponderance of the evidence whether the 
cost was incurred with intent to influence the nomination, election or defeat of a candidate. 

3. Report required; content; rules.   [2009, c. 524, § 6 (RPR); MRSAT. 21-A, § 1019-B, sub—§ 
3 (RP).] 

4. Report required; content; rules.   A person, party committee or political action committee that 
makes any independent expenditure in excess of $250 during any one candidate’s election shall 
file a report with the commission. In the case of a municipal election, the report must be filed with 
the municipal clerk. 
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A.  A report required by this subsection must be filed with the commission according to a 
reporting schedule that the commission shall establish by rule that takes into consideration 
existing campaign finance reporting requirements. Rules adopted pursuant to this paragraph 
are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A. 

B.  A report required by this subsection must contain an itemized account of each expenditure 
in excess of $250 in any one candidate’s election, the date and purpose of each expenditure 
and the name of each payee or creditor. The report must state whether the expenditure is in 
support of or in opposition to the candidate and must include, under penalty of perjury, as 
provided in Title 17-A, section 451, a statement under oath or affirmation whether the 
expenditure is made in cooperation, consultation or concert with, or at the request or 
suggestion of, the candidate or an authorized committee or agent of the candidate. 

C.  A report required by this subsection must be on a form prescribed and prepared by the 
commission. A person filing this report may use additional pages if necessary, but the pages 
must be the same size as the pages of the form. The commission may adopt procedures 
requiring the electronic filing of an independent expenditure report, as long as the commission 
receives the statement made under oath or affirmation set out in paragraph B by the filing 
deadline and the commission adopts an exception for persons who lack access to the required 
technology or the technological ability to file reports electronically. The commission may 
adopt procedures allowing for the signed statement to be provisionally filed by facsimile or 
electronic mail, as long as the report is not considered complete without the filing of the 
original signed statement. 

5. Exclusions.   An independent expenditure does not include: 

A.  An expenditure made by a person in cooperation, consultation or concert with, or at the 
request or suggestion of, a candidate, a candidate’s political committee or their agents; 

B.  A telephone survey that meets generally accepted standards for polling research and that is 
not conducted for the purpose of changing the voting position of the call recipients or 
discouraging them from voting; 

C.  A telephone call naming a clearly identified candidate that identifies an individual’s 
position on a candidate, ballot question or political party for the purpose of encouraging the 
individual to vote, as long as the call contains no advocacy for or against any candidate; and 

D.  A voter guide that consists primarily of candidates’ responses to surveys and 
questionnaires and that contains no advocacy for or against any candidate. 
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Title 3 Maine Revised Statutes 
 Current with the Second Regular Session of the 129th Maine Legislature.  

 
§ 317-A. Grassroots lobbying report [Effective December 1, 2020] 
 
 

Except for a lobbyist filing a monthly report under section 317, subsection 1, paragraph E-1, a 
person who makes or incurs expenditures in excess of $2,000 during a calendar month for 
purposes of grassroots lobbying shall file with the commission a report no later than 11:59 p.m. on 
the 15th day of the calendar month following the date on which that amount was exceeded. For 
purposes of this section, expenditures include payments of money made to independent contractors 
and other vendors to purchase goods and services such as advertising, graphic or website design, 
video or audio production services, telecommunications services, printing and postage. Salaries 
paid to the person’s employees are not expenditures for the purposes of this section and are exempt 
from disclosure under this section. 

1. Report.   A grassroots lobbying report filed pursuant to this section must include: 

A.  The name of the person required to file the report; 

B.  The name of an individual serving as the contact for the person; 

C.  The business address and other contact information for the person; 

D.  A description of the business activity or mission of the person; 

E.  The specific amount of expenditures for grassroots lobbying made or incurred during 
the month that is the subject of the report, with separate totals for expenditure categories as 
determined by the commission; 

F.  The legislative actions that are the subject of the grassroots lobbying; and 

G.  A list of all of the person’s original sources and a statement of the amount paid by each 
original source. If an original source is a corporation formed under Title 13 or former Title 
13-A, a nonprofit corporation formed under Title 13-B or a limited partnership under Title 
31, the corporation, nonprofit organization or limited partnership, not the individual 
members, must be listed as the original source. 
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CMR 94-270-001 
This document reflects changes current through October 6, 2020 

 
94 270 001. PROCEDURES 
 
 

… 

SECTION 10.  REPORTS OF INDEPENDENT EXPENDITURES   

1.  General. Any person, party committee, political committee or political action committee 
that makes any independent expenditure in excess of $ 250 per candidate in an election must 
file a report with the Commission according to this section.   

2.  Definitions. For purposes of this section, the following phrases are defined as follows:   

A.  "Clearly identified," with respect to a candidate, has the same meaning as in Title 21-A, 
chapter 13, subchapter II.   

B.  "Expressly advocate" means any communication that   

(1)  uses phrases such as "vote for the Governor," "reelect your Representative," 
"support the Democratic nominee," "cast your ballot for the Republican challenger for 
Senate District 1," "Jones for House of Representatives," "Jean Smith in 2002," "vote 
Pro-Life" or "vote Pro-Choice" accompanied by a listing of clearly identified 
candidates described as Pro-Life or Pro-Choice, "vote against Old Woody," "defeat" 
accompanied by a picture of one or more candidate(s), "reject the incumbent," or 
communications of campaign slogan(s) or individual word(s), which in context can 
have no other reasonable meaning than to urge the election or defeat of one or more 
clearly identified candidate(s), such as posters, bumper stickers, advertisements, etc. 
which say "Pick Berry," "Harris in 2000," "Murphy/Stevens" or "Canavan!"; or   

(2)  is susceptible of no reasonable interpretation other than as an appeal to vote for or 
against a clearly identified candidate.   

C.  "Independent expenditure" has the same meaning as in Title 21-A §1019-B. Any 
expenditure made by any person in cooperation, consultation or concert with, or at the 
request or suggestion of, a candidate, a candidate's political committee or their agents is 
considered to be a contribution to that candidate and is not an independent expenditure.   

3.  Reporting Schedules. Independent expenditures in excess of $ 250 per candidate per 
election made by any person, party committee, political committee or political action 
committee must be reported to the Commission in accordance with the following schedule:   

A.  [Repealed]   

B.  [Repealed]   

(1)  60-Day Pre-Election Report. A report must be filed by 11:59 p.m. on the 60th day 
before the election is held and be complete as of the 61st day before the election.   
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(2)  Two-Day Report. From the 60 [th ] day through the 14 [th ] day before an election, 
a report must be filed within two calendar days of the expenditure.   

(3)  One-Day Report. After the 14 [th ] day before an election, a report must be filed 
within one calendar day of the expenditure.   
For purposes of the filing deadlines in this paragraph, if the expenditure relates to a 
legislative or gubernatorial election and the filing deadline occurs on a weekend, holiday, 
or state government shutdown day, the report must be filed on the deadline. If the 
expenditure relates to a county or municipal election, the report may be filed on the next 
regular business day.   
 

… 
 

5.  Rebuttable Presumption. Under Title 21-A M.R.S.A. §1019-B(1)(B), an expenditure made 
to design, produce or disseminate a communication that names or depicts a clearly identified 
candidate and that is disseminated during the 28 days before a primary election, the 35 days 
before a special election or from Labor Day to the general election will be presumed to be an 
independent expenditure, unless the person making the expenditure submits a written statement 
to the Commission within 48 hours of the expenditure stating that the cost was not incurred 
with the intent to influence the nomination, election or defeat of a candidate.   

A.  The following types of communications may be covered by the presumption if the 
specific communication satisfies the requirements of Title 21-A M.R.S.A. §1019-B(1)(B):   

(1)  Printed advertisements in newspapers and other media;   

(2)  Television and radio advertisements;   

(3)  Printed literature;   

(4)  Recorded telephone messages;   

(5)  Scripted telephone messages by live callers; and   

(6)  Electronic communications.   
  This list is not exhaustive, and other types of communications may be covered by the 
presumption.   

B.  The following types of communications and activities are not covered by the 
presumption, and will not be presumed to be independent expenditures under Title 21-A 
M.R.S.A. §1019-B(1)(B):   

(1)  news stories and editorials, unless the facilities distributing the communication are 
owned or controlled by the candidate, the candidate's immediate family, or a political 
committee;   

(2)  activity or communication designed to encourage individuals to register to vote or 
to vote if that activity or communication does not name or depict a clearly identified 
candidate;   

(3)  any communication from a membership organization to its members or from a 
corporation to its stockholders if the organization or corporation is not organized 
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primarily for the purpose of influencing the nomination or election of any person for 
state or county office;   

(4)  the use of offices, telephones, computers, or similar equipment when that use does 
not result in additional cost to the provider; and   

(5)  other communications and activities that are excluded from the legal definition of 
"expenditure" in the Election Law.   

C.  If an expenditure is covered by the presumption and is greater than $ 250 per candidate 
per election, the person making the expenditure must file an independent expenditure 
report or a signed written statement that the expenditure was not made with the intent to 
influence the nomination, election or defeat of a candidate. The filing of independent 
expenditure reports should be made in accordance with the filing schedule in subsections 
3(A) and 3(B) of this rule. Any independent expenditure of $ 250 or less per candidate per 
election does not require the filing of an independent expenditure report or a rebuttal 
statement.   

D.  If a committee or association distributes copies of printed literature to its affiliates or 
members, and the affiliates or members distribute the literature directly to voters, the 
applicable presumption period applies to the date on which the communication is 
disseminated directly to voters, rather than the date on which the committee or association 
distributes the literature to its affiliates or members.   

E.  For the purposes of determining whether a communication is covered by the 
presumption, the date of dissemination is the date of the postmark, hand-delivery, or 
broadcast of the communication.   

F.  An organization that has been supplied printed communications covered by the 
presumption and that distributes them to voters must report both its own distribution costs 
and the value of the materials it has distributed, unless the organization supplying the 
communications has already reported the costs of the materials to the Commission. If the 
actual costs of the communications cannot be determined, the organization distributing the 
communication to voters must report the estimated fair market value.   

G.  If a person wishes to distribute a specific communication that appears to be covered by 
the presumption and the person believes that the communication is not intended to 
influence the nomination, election or defeat of a candidate, the person may submit the 
rebuttal statement to the Commission in advance of disseminating the communication for 
an early determination. The request must include the complete communication and be 
specific as to when and to whom the communication will be disseminated.   
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